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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Dismissed as 

improvidently granted.   

 

¶1 PER CURI AM.    Sou Her  pet i t i oned f or  r evi ew of  t he 

deci s i on of  t he cour t  of  appeal s,  St at e v.  Her ,  No.  2006AP1239-

CR,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Aug.  29,  2007) ,  

af f i r mi ng a j udgment  of  convi ct i on f or  f al se i mpr i sonment  and 

car j acki ng whi l e masked and af f i r mi ng an or der  denyi ng hi s 

post convi ct i on mot i on f or  r esent enci ng.   Af t er  r evi ewi ng t he 

r ecor d and t he br i ef s of  bot h par t i es,  and af t er  hear i ng or al  

ar gument s,  we concl ude t hat  t hi s mat t er  must  be di smi ssed as 

i mpr ovi dent l y gr ant ed.  
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¶2 Thi s case i nvol ves Her ' s agr eement  t o pl ead gui l t y i n 

exchange f or  an aggr egat e 15- year  sent ence r ecommendat i on f r om 

t he St at e ( 10- year s i ni t i al  conf i nement  wi t h 5- year s ext ended 

super vi s i on) .   The r ecor d c l ear l y i ndi cat es t hat  t he di st r i ct  

at t or ney i nt ended Her ' s 15- year  sent ence t o mat ch what  was 

bel i eved t o be t he sent ence of  Her ' s co- def endant ,  Tong Xi ong,  

who was char ged t wo year s pr evi ousl y. 1  However ,  at  t he t i me of  

t he pl ea of f er ,  t he di st r i ct  at t or ney mi si dent i f i ed Xi ong' s 

sent ence as bei ng onl y 15,  not  25,  year s and based hi s of f er  on 

t hat  mi st ake.   I n r esponse t o quest i ons by t he cour t ,  t he 

di st r i ct  at t or ney acknowl edged t hat  t he of f er  was based upon 

t hat  mi st ake.   The ci r cui t  cour t  i ndependent l y acknowl edged t he 

di scr epancy and or der ed an aggr egat e 25- year  sent ence t o mat ch 

Xi ong' s act ual  sent ence.   On appeal ,  Her  cont ends t hat  t he St at e 

br eached t he pl ea agr eement  and t hat  t r i al  counsel  was 

i nef f ect i ve.  

¶3 We do not  addr ess ei t her  i ssue because t he per t i nent  

f act s i n t hi s case ar e not  as we i ni t i al l y  under st ood t hem t o be 

pr esent ed.   I n par t i cul ar ,  we under st ood t he pr osecut or ' s pl ea 

of f er  t o be a r ecommendat i on of  a 15- year  sent ence.   However ,  

upon f ur t her  r ev i ew,  we not e t hat  i mmedi at el y f ol l owi ng t he 15-

year  r ecommendat i on of f er  t he pr osecut or  st at ed,  " t hi s of f er  

r ef l ect s t he same sent ence r ecei ved by Tong Xi ong,  hi s co-

def endant ,  on t he same t wo count s. "  

                                                 
1 Tong Xi ong act ual l y r ecei ved an aggr egat e sent ence of  25 

year s,  15 of  whi ch was i ni t i al  conf i nement ,  and 10 of  whi ch was 
ext ended super vi s i on.  
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¶4 Wi t h t he cont r adi ct or y l anguage of  t he pl ea of f er  

s i mul t aneousl y descr i bi ng bot h a 15- year  sent ence and a sent ence 

equal  t o Xi ong' s ,  t he agr eement ' s t er ms appear  t o be i nt er nal l y 

i nconsi st ent ,  cal l i ng t he pl ea agr eement  i nt o doubt .   A val i d 

pl ea agr eement  r equi r es a meet i ng of  t he mi nds,  evi denced 

t hr ough assent  t o t he agr eement ' s t er ms.   St at e v.  Bembenek,  

2006 WI  App 198,  ¶11,  296 Wi s.  2d 422,  724 N. W. 2d 685.   However ,  

nei t her  par t y has addr essed or  est abl i shed whet her  t her e was a 

r equi r ed meet i ng of  t he mi nds i n t he f or mat i on of  t he pl ea 

agr eement .   Wi t hout  t he par t i es addr essi ng t hi s f oundat i onal  

i ssue,  we ar e unabl e t o det er mi ne whet her  a br each of  t he pl ea 

agr eement  has occur r ed.  

¶5 I n addi t i on,  t her e has been no r eal i st i c r emedy sought  

i n t hi s case.   I f  t he pet i t i oner  wer e t o r ecei ve hi s r equest ed 

r emedy——speci f i c  per f or mance of  t he pl ea agr eement  t hr ough a new 

sent enci ng hear i ng——t he same pr obl ems woul d i nevi t abl y r ecur .   

Speci f i cal l y,  i t  seems i nevi t abl e t hat  on r emand,  t he next  cour t  

woul d agai n not i ce t he sent enci ng di scr epancy and ask t he 

pr osecut or  about  i t ;  t he pr osecut or  woul d agai n be r equi r ed t o 

answer  honest l y;  and t he same appeal  coul d be f i l ed by Her ,  wi t h 

no cl ear  r esol ut i on possi bl e t hr ough Her ' s r equest ed r emedy.   

By the Court.—The r evi ew of  t he deci s i on of  t he cour t  of  

appeal s i s di smi ssed as i mpr ovi dent l y gr ant ed.  
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